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STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS 
PUBLIC UTILITIES COMMISSION 

 
 
IN RE: CITY OF NEWPORT, UTILITIES DEPARTMENT, WATER DIVISION 
 
DOCKET NO: 4025  
 
 

CITY OF NEWPORT, UTILITIES DEPARTMENT, WATER DIVISION’S  
PRE-HEARING BRIEF 

 
I. INTRODUCTION 

 
The City of Newport, Utilities Department, Water Division (“Newport Water”) hereby submits 

this brief in response to a request by the Rhode Island Public Utilities Commission 

(“Commission”/“PUC”) for pre-hearing briefs. During the litigation of the above captioned Docket, 

the Portsmouth Water and Fire District (“PWFD”) requested that Newport Water be prevented from 

“paying back” funds owed to the City of Newport as of June 30, 2005. PWFD made this identical 

request in Docket 3818. As such, on May 18, 2009, the Commission ordered the parties to submit 

pre-hearing briefs to address the following question: 

“Whether the issue of repayment to the City of Newport in the amount $1,584,171 has been decided 
by Order No. 19240.  If so, can and should the Commission revisit this issue in the instant docket.” 

 
Newport Water addresses these questions in a slightly different order than posed by the 

Commission, but as set forth below, the ultimate answer is that the issue of repayment was 

addressed by Order No. 19240, and the Commission should not revisit this issue even if it can do 

so. Newport Water urges the Commission to make a definitive ruling on this topic so that this issue 

does not become a perennial part of Newport Water’s future rate filings.  
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II. ARGUMENT 

A. Can The Commission Revisit The Issue of Repayment To the City of Newport? 

There are three judicial doctrines that require varying degrees of deference to earlier judicial 

decisions. The doctrine of stare decisis dictates that courts should adopt the reasoning of earlier 

judicial decisions if the same points arise again in litigation. This principle is not absolute, however, 

and courts may abandon previously adopted rules of law under the right circumstances. State v. 

Werner, 615 A.2d 1010 (R.I.1992). Collateral estoppel is a more rigid doctrine, in that it “bars 

litigation of an issue when that issue has been determined by a valid and final judgment.” DeCiantis 

v. State, 666 A.2d 410 (R.I.1995). The doctrine of res judicata has an even greater preclusive effect, 

in that “it makes a prior judgment in a civil action between the same parties conclusive with regard 

to any issues that were litigated in the prior action, or, that could have been presented and litigated 

therein.” ElGabri v. Lekas, 681 A.2d 271, 275 (R.I.1996). Thus, “[a] party defeated in one action 

cannot maintain a second action based on a ground which could properly have been, but was not, 

set forth and relied upon in the former action.” Id.  

For the purposes of this memorandum, Newport will not address the doctrines of collateral 

estoppel and res judicata. Newport recognizes the line of Rhode Island Supreme Court cases 

holding that the Rhode Island Public Utilities Commission is not absolutely barred from addressing 

certain issues raised in prior cases.  New England Telephone and Telegraph Company v. Public 

Utilities Commission, 118 R.I. 570, 376 A.2d 1041 (1977); Rhode Island Consumers’ Council v. 

Smith, 113 R.I. 384, 322 A.2d 17 (1974); Narragansett Electric Company v. Kennelly, 88 R.I. 56, 

143 A.2d 709 (1958). Certainly, these decisions can be distinguished from this case. However, 

Newport believes that its resources, and the Commission’s resources, are better utilized by 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1992190058&ReferencePosition=1014
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1992190058&ReferencePosition=1014
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1992190058&ReferencePosition=1014
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1995221843&ReferencePosition=412
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1995221843&ReferencePosition=412
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1995221843&ReferencePosition=412
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1996196224&ReferencePosition=275
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1996196224&ReferencePosition=275
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examining whether the Commission should revisit this issue. It is Newport’s position that the 

Commission should not hear this issue again pursuant to the Doctrine of Administrative Finality. 

B. Should The Commission Revisit The Issue of Repayment To the City of Newport? 

In addition to the three judicial doctrines cited above, Rhode Island has promulgated another 

doctrine dealing with deference to earlier decisions – the Doctrine of Administrative Finality. In 

Johnston Ambulatory Surgical Associates Ltd. v. Nolan, 755 A.2d 799 (RI 2000), the Rhode Island 

Supreme Court held: 

“Rhode Island and at least one other jurisdiction have promulgated a doctrine of 
administrative finality.  Day v. Zoning Board of Review of Cranston, 92 RI 136, 140, 
167 A.2d 136, 139 (1961).  See also Florida Power & Light Co. v. Beard, 626 So.2d 
660, 662 (Fla. 1993) (applying administrative finality to Florida’s Public Service 
Commission).  Under this doctrine, when an administrative agency receives an 
application for relief and denies it, a subsequent application for the same relief may not 
be granted absent a showing of a change in material circumstances during the time 
between the two applications.  Audette v. Coletti, 539 A.2d 520, 521-22 (RI 1988).  This 
rule applies as long as the outcome sought in each application is substantially similar, 
May-Day Realty Corp. v. Board of Appeals of Pawtucket, 107 RI 235, 237, 267 A.2d 
400, 401-02 (1970), even if the two applications each rely on different legal theories.  
Costa v. Gagnon, 455 A.2d 310, 313 (RI 1983). (Id. at 808) 
 

Administrative Finality differs from the rigid doctrines of collateral estoppel and res 

judicata, and is more akin to the doctrine of stare decisis. The Doctrine of Administrative Finality 

provides for a qualified and limited preclusion rather than an absolute bar. Nevertheless, the 

Doctrine serves a valid and legitimate purpose. As the Rhode Island Supreme Court stated: 

“It is our conclusion that the Rhode Island doctrine of administrative finality . . . 
prevents repetitive duplicate applications for the same relief, thereby conserving the 
resources of the administrative agency and of interested third parties that may 
intervene. . . . Administrative finality also limits arbitrary and capricious 
administrative decision-making, while still preserving the ability of an agency to 
revisit earlier decisions when circumstances have changed.  Finally, by requiring 
decision-makers to articulate the changed circumstances that support a different 
decision on a subsequent application, administrative finality provides for effective 
judicial review of these decisions (Id. at 810).”  
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PWFD’s attempt to resurrect the issue of repayments to the City of Newport violates both 

the letter and spirit of the Doctrine of Administrative Finality. 

3. Was The Issue Of Repayment To The City Of Newport In The Amount $1,584,171 Decided 

By Order No. 19240? 

The issue of whether Newport Water could pay unreimbursed payroll and other expenses 

owed to the City of Newport at the conclusion of Docket 3818 was clearly and unequivocally 

addressed in Order No. 19240: 

“The Commission finds that the $1,584,171 should be paid back to the City. The 
Commission will not include this repayment to the City in Newport Water’s revenue 
requirement, but if Newport Water realizes savings from efficiencies, and such funds are not 
required to expenses included in the revenue requirement, it may use such savings to pay 
down the account payable balance owed to the City.” 
 
Despite this clear order, PWFD chose to revive this issue in this Docket. Remarkably, 

PWFD’s direct case completely ignored the Commission’s Docket 3818 Order. This glaring 

omission was addressed by Ms. Forgue in her rebuttal testimony: 

“Mr. Woodcock’s testimony on this topic takes up six pages. In it, he extensively quotes 
testimony and the Commission’s Order in Docket 3578, which was filed on November 28, 
2003 and finalized by Settlement Agreement on June 22, 2004. Mr. Woodcock also quotes 
pre-filed testimony in Docket 3818. In fact, Mr. Woodcock even refers to a Commission 
Order from a Providence Water Docket. The one thing Mr. Woodcock never addresses is the 
above quoted paragraph from the Commission’s Order in Docket 3818.”1 
 
Thus, Mr. Woodcock finally addressed the Commission’s Order No. 19240 in his surrebuttal 

testimony. Mr. Woodcock expressed his uncertainty that “all the information was clear when the 

Commission reported its findings in Docket 3818.”2 This uncertainty is difficult to fathom. The 

issue of Newport Water paying the City for unreimbursed payroll and other expenses was not a 

                                                           
1 Forgue Rebuttal, p. 6. 
2 Woodcock Surrebuttal, p.18. 
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“side” issue or a “tangential” issue in Docket 3818. In fact, it was one of the central issues in 

Docket 3818. It was the subject of ample direct and cross-examination testimony and a full briefing 

by the parties. The issue could not have been framed any clearer.   

What is clear is that PWFD is unhappy with the outcome of Docket 3818. It should be noted 

that PWFD did not appeal the Commission’s Order in that Docket. Rather,  PWFD –  hoping that 

the Commission would “change its mind” –  revived this issue in the current Docket.3 This is a clear 

violation of the Doctrine of Administrative Finality.  It is merely “a repetitive duplicate application 

for the same relief” PWFD sought in Docket 3818. PWFD has not demonstrated a material change 

in circumstances. It is simply repeating the same request it made in Docket 3818. Furthermore, 

PWFD’s resuscitation of this issue has needlessly consumed the resources of all the parties in this 

Docket. Time, energy, and funds have been expended to address this issue that was already decided 

by the Commission in Docket 3818.  

Furthermore, and without re-litigating the definitions of “borrow” and “loan,” PWFD 

ignores the fact that the Commission’s Order in Docket 3818 is entirely consistent with the 

Settlement Agreement in Docket 3578. The Docket 3578 Settlement Agreement held that: 

"Newport Water further agrees that it will not seek to recover in rates any additional monies 
that it may borrow from the City of Newport up through and including June 30, 2005." 
(emphasis added) 
 

In Docket 3818, the Order stated: 
 
“The Commission finds that the $1,584,171 should be paid back to the City. The 
Commission will not include this repayment to the City in Newport Water’s revenue 
requirement…” (emphasis added) 

 
Thus, the Commission’s Order No. 19240 did not provide for additional money “in rates” for 

Newport to pay outstanding payroll and other expenses owed to the City of Newport. 
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 For the reasons set forth herein above, Newport does not wish to re-litigate this issue. 4 

Enough time and resources have been expended to address this already resolved subject. However, 

Newport does wish to state that it once again completely disagrees with PWFD’s interpretation of 

the Settlement Agreement in Docket 3578. In this Docket, and in Docket 3818, PWFD argues that 

the Docket 3578 Settlement Agreement essentially directed Newport Water to skip payments to the 

City of Newport for legitimate expenses approved by the Commission. This punitive interpretation 

cannot be found in any reasonable reading of the Settlement Agreement. 

The Docket 3578 Settlement Agreement was approved on June 22, 2004. In that Docket, 

Newport was allowed revenue to pay Operation and Maintenance (“O&M”) expenses. Among these 

approved O&M expenses were payroll, payments to Water Pollution Control for Sludge Removal 

and City Services. Following this approval, Newport Water made payments for these expenses 

between June 2004 and May 2005. There were no objections to Newport paying these expenses in 

this eleven month period, and there is no reason Newport should have ignored these same payments 

in the twelfth month (June 2005).  

As set forth in the response to PWFD 5-2, Newport Water owed $507,631.04 for payrolls, 

payments to Water Pollution Control, and 4th quarter FY05 City Services reimbursements as of 

June 30, 2005.5 These expenses were ultimately paid. In FY07, Newport Water suffered a 

substantial drop in revenue. Thus, by the end of FY07 it owed money to the City of Newport for 

payroll and other expenses. It was these payables that the Commission allowed Newport to pay, if it 

was able to do so, without including any additional monies in rates. This order is wholly consistent 

 
3 Woodcock Surrebuttal, p.18. 
4 See Exhibit 1, excerpt from Newport Water’s Docket 3818 Post-Hearing Memorandum, which is incorporated by 
reference.  
5 See Exhibit 2. 
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with the Settlement Agreement in Docket 3578. Thus, PWFD’s attempt to take a second (and same) 

bite at the same apple should be precluded in this Docket.  

III. CONCLUSION . 

For the reasons set forth herein. The City of Newport, Utilities Division, Water Department 

prays that The Rhode Island Public Utilities Commission apply the Doctrine of Administrative 

Finality and declare:   

1. That the issue of repayment to the City of Newport in the amount $1,584,171 has been 
decided by Order No. 19240; 

   
2. That pursuant to the Doctrine of Administrative Finality, the Commission will not revisit 

this issue in the instant docket; and, 
 

3. All other relief the Commission deems meet and just. 
 

 
CITY OF NEWPORT, 
UTILITIES DEPARTMENT, 
WATER DEPARTMENT 
By its attorney, 
 
 
Joseph A. Keough, Jr. 
KEOUGH & SWEENEY 
100 Armistice Boulevard 
Pawtucket, RI 02860 
(401) 724-3600 
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CERTIFICATION 
I hereby certify that I sent by electronic mail a copy of the within to all parties set forth on the 
attached Service List on May 26, 2009, and one original to Luly Massaro, Clerk, Rhode Island 
Public Utilities Commission. 
 

Parties/Address E-mail Distribution  Phone/Fax 
Joseph A. Keough, Jr., Esq. 
Keough & Sweeney 
100 Armistice Blvd. 
Pawtucket, RI  02860 

jkeoughjr@keoughsweeney.com   

jforgue@cityofnewport.com 
resten@cityofnewport.com 

Julia Forgue, Director of Public Works 
Newport Water Department 
70 Halsey St. 
Newport, RI  02840 lsitrin@CityofNewport.com 

401-845-5601 
401-846-0947 

lwold@riag.ri.gov 
sscialabba@ripuc.state.ri.us 
pdodd@ripuc.state.ri.us 
dmacrae@riag.ri.gov 

Leo Wold, Esq. 
Dept. of Attorney General 
150 South Main St. 
Providence, RI  02903 

Mtobin@riag.ri.gov 

401-222-2424  
401-222-3016 

Hsmith@raftelis.com Harold Smith 
Raftelis Financial Consulting, PA 
511 East Blvd. 
Charlotte, NC  28203 

Hhoover@raftelis.com 

704-373-1199 
704-373-1113 

gpetros@haslaw.com Gerald Petros, Esq. 
Hinckley, Allen & Snyder 
1500 Fleet Center 
Providence, RI  02903 

dmarquez@haslaw.com 

401-274-2000 

William McGlinn 
Portsmouth Water & Fire District 
1944 East Main Rd. 
PO Box 99 
Portsmouth, RI  02871 

wmcglinn@portsmouthwater.org  401-683-2090 
ext. 224 

Audrey VanDyke, Esq. 
Naval Facilities Engineering Command 
Litigation Command 
1314 Harwood St., SE 
Washington Navy Yard, DC 20374-5018 

Audrey.VanDyke@navy.mil 
 

202-685-1931 
202-433-2591 

Khojasteh.davoodi@navy.mil Dr. Kay Davoodi, P.E.  
Utility Rates and Studies Office 
NAVFACHQ- Building 33 
1322 Patterson Ave SE 
Washington Navy Yard, D.C. 20374-5065 

Larry.r.allen@navy.mil 

202-685-3319 
202-433-7159 

Maurice Brubaker 
Brubaker and Associates, Inc. 
PO Box 412000 
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St.Louis, MO 63141-2000  mbrubaker@consultbai.com 
 
Thomas S. Catlin 
Exeter Associates, Inc. 
5565 Sterrett Place, Suite 310 
Columbia, MD 21044 

 
tcatlin@exeterassociates.com 

 
410-992-7500 
410-992-3445 

Christopher Woodcock 
Woodcock & Associates, Inc. 
18 Increase Ward Drive 
Northborough, MA 01532 

Woodcock@w-a.com 508-393-3337 
508-393-9078 

lmassaro@puc.state.ri.us 
  
cwilson@puc.state.ri.us  
 

File an original and nine (9) copies w/: 
Luly E. Massaro, Commission Clerk 
Public Utilities Commission 
89 Jefferson Blvd. 
Warwick, RI  02888 anault@puc.state.ri.us  

401-780-2107 
401-941-1691 

 
 
 
 

/s/______________________________ 
      Joseph A. Keough, Jr., Esquire # 4925 
      KEOUGH & SWEENEY, LTD. 
      100 Armistice Boulevard 
      Pawtucket, RI   02860 
      (401) 724-3600 
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